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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KOREY THOMAS HINES,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 46355-2018 & 46402-2018
KOOTENAI COUNTY NOS.
CR-2018-1062 & CR-2018-1062
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Korey Thomas Hines pled guilty to aiding and abetting aggravated assault,
aggravated assault, and discharge of a firearm into an occupied dwelling, the district court
sentenced him to a unified term of fifteen years, with five years fixed, and then denied his Idaho
Criminal Rule 35 (“Rule 35”) motion requesting leniency. Mr. Hines contends that the district
court abused its discretion by imposing an excessive sentence and by denying his Rule 35
motion.
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Statement of Facts and Course of Proceedings
Mr. Hines allegedly committed a drive-by shooting in November 2017, and tried to rob a
drug dealer in January 2018. (See PSI, pp.14–15.) He later turned himself in and admitted his
role in the crimes. (PSI, p.15.) As a result, the State charged Mr. Hines with conspiracy to
commit robbery, conspiracy to commit first degree kidnapping, aiding and abetting aggravated
assault, and assault in CR-2018-1062 (R. Vol. I, 1 pp.57–59), and with discharging a firearm into
an occupied dwelling and three counts of assault in CR-2018-1065 (R. Vol. II, pp.40–42). The
district court consolidated the cases under CR-2018-1062. (R. Vol. I, p.47.)
In exchange for Mr. Hines’ guilty plea to aiding and abetting aggravated assault in CR2018-1062, and to discharging a firearm into an occupied dwelling and one count of aggravated
assault in CR-2018-1065, the State dismissed the remaining charges. (5/18/18 Tr., p.4, Ls.10–
21, p.12, l.7–p.13, L.1; R. Vol. I, p.75; R. Vol. II, p.65.) The parties agreed to recommend that
the two cases, but not the charges within CR-2018-1065, would run concurrently, but they were
otherwise free to argue at sentencing. (5/18/18 Tr., p.4, Ls.22–25.)
At the sentencing hearing, the State recommended a unified sentence of twenty years,
with fifteen years fixed, citing the violent nature of the crimes. (8/9/18 Tr., p.15, L.17–p.18,
L.6.) As for the breakdown between the charges, the State said,
in the 1065 case, the firing—the firearm at a dwelling, I would say 15 plus zero.
The ag assault, five plus zero and have those be concurrent.
And then in the 1062 case, ag assault, I would recommend a zero plus five
and have that be consecutive to the other case.
(8/9/18 Tr., p.15, L.20–p.16, L.1.)
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Mr. Hines refers to the clerk’s record in CR-2018-1062 as Volume I and the clerk’s record in
CR-2018-1065 as Volume II.
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Defense counsel asked for a rider.

(8/9/18 Tr., p.18, Ls.8–20.)

He explained that

Mr. Hines was very young at twenty-one years of age, had taken accountability for his actions,
and wanted help getting on the right path. (8/9/18 Tr., p.18, L.21–p.20, L.22.)
The district court discussed the goals of sentencing before determining that a retained
jurisdiction was not appropriate given the nature of the crimes. (8/9/18 Tr., p.22, Ls.1–22.) It
went on to sentence Mr. Hines to five years fixed for aggravated assault and fifteen years
indeterminate for discharge of a firearm in CR-2018-1065, and to five years fixed for the
aggravated assault in CR-2018-1062, all of which would run concurrently. (8/9/18 Tr., p.23,
Ls.3–15; R. Vol. I, pp.67–71; R. Vol. II, pp.69–73.)
Mr. Hines filed Rule 35 motions in both cases, requesting that the court either retain
jurisdiction or reduce his sentences. (R. Vol. I, pp.82–83; R. Vol. II, pp.82–83.) At a hearing on
those motions, the court admitted two letters in support of Mr. Hines,2 and Mr. Hines told the
court:
I would just like to say that being incarcerated in prison has shown me a lot, and
the mistakes I made and the choices I was making out there were unacceptable
and I was hurting not only myself but other people around me including the
community and my family. And it was not right at all for me to be doing any of
that and I would like to be able to take the opportunity to show the community
and myself that I can do better and I have got a foundation now. I’ve been
working in here. I got into the dog program just a few days ago, and I would like
to plan to go to college and not waste any more time in my life, your Honor. And
that’s the truth . . . .
....
After I was doing all those things and before I was sentenced, I had in my
mind set that it wasn’t completely my fault, and that I was blaming others. And I
put God more in my life more than before and have truly tried to change things
from the friends I’ve had before to the way I think, and I just can’t be doing the
things—it’s nobody else’s fault but my own. It’s not my dad’s fault or anybody
else’s fault why I’m in here, it’s just my own because of those choices that I made
and they’re not acceptable, they’re not right for anybody.
2

Mr. Hines has filed a motion to augment the record with these exhibits concurrently with this
brief.
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(11/29/18 Tr., p.9, L.24–p.11, L.8.) Defense counsel asked that the court retain jurisdiction over
Mr. Hines. (11/29/18 Tr., p.12, Ls.9–11.) He explained that Mr. Hines had decided to take
responsibility for his actions early on, he had been a model inmate, and he “has been more than
willing to embark on truly changing from the young man that he was into a good citizen that he
would like the opportunity to be.” (11/29/18 Tr., p.12, L.12–p.13, L.4.)
The district court denied the motions, explaining that it believed the sentences were
appropriate to serve the goals of protecting society, deterrence, and rehabilitation. (11/29/18
Tr., p.15, L.5–p.18, L.3; Aug., pp.3–6.)
Mr. Hines timely appealed from his judgments of conviction and the orders denying his
Rule 35 motions. (R. Vol. I, pp.79–81; R. Vol. II, pp.77–79.)

ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Hines to a unified term of
fifteen years, with five years fixed?

II.

Did the district court abuse its discretion by denying Mr. Hines’ Rule 35 motion?

ARGUMENT
I.
The District Court Abused Its Discretion When It Sentenced Mr. Hines To A Unified Term Of
Fifteen Years, With Five Years Fixed
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
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“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.

Mr. Hines’

sentence is excessive in light of the mitigating evidence in this case.
First and foremost, Mr. Hines’ accountability and remorse stand in mitigation. As he told
the court,
Your Honor, I would just like to take the time to apologize and take full
responsibility for all my actions. I’m sorry to the victims for any trauma I’ve
caused. I’m sorry to the community for my acts of terrorism that I caused. I’m
sorry to my friends and family for any disappointment I’ve caused them. And
there’s no excuse for any of my actions. If given the opportunity, I will be a
better member of society, more productive, and not come before the courts again.
(8/9/18 Tr., p.21, L.1–22.) He also told the PSI investigator that he felt “very foolish and stupid”
because someone could have gotten hurt. (PSI, p.17.)
Mr. Hines’ background also favors a lower sentence. Although Mr. Hines reported a
happy, healthy childhood, his mother “described a much bleaker family life,” including that
Mr. Hines’ father was an abusive alcoholic. (PSI, p.21.) Mr. Hines has a somewhat lengthy
misdemeanor criminal history, but these were his first felonies. (PSI, pp.17–20.) He does not
have a history of abusing hard drugs, but appears to have abused alcohol and marijuana in the
past and suffers from a moderate cannabis use disorder. (PSI, pp.24, 26, 30.) He has received
little treatment for his substance abuse—he completed a drug treatment program in 2016. (PSI,
p.25.) Mr. Hines was just twenty years old at the time of these crimes. (PSI, p.13.)
Finally, Mr. Hines’ motivation and potential to be a successful member of the community
mitigates his sentence. He earned his high school degree in 2015, has a solid work history, and
has employable skills in “cashiering, cooking, customer service, stocking, janitorial, roofing and
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general labor.” (PSI, pp.22–24.) Mr. Hines has the support of his mother, Ms. DeLas Cuevas,
who lives in New York. (PSI, pp.21–22.) She offered to welcome Mr. Hines into her home
when he is released, and to ensure he has access to counseling and job training.

(Id.)

As Mr. Hines told the PSI investigator, “[t]his isn’t what I want for my life. I want to be a
productive member of society not a problem, and take up another space. I am glad to have
turned myself in so that the truth is out and I recognize that I have to do what I sowed. I ask for
a second chance to prove that this wont [sic] define who I am.” (PSI, p.25.) Going forward, his
goals are to get out of prison, earn a trade certificate, and make positive changes in his life. (PSI,
p.25.)
In light of these mitigating factors, a retained jurisdiction or shorter prison term would
have adequately served the goals of sentencing. The district court abused its discretion by
sentencing Mr. Hines to fifteen years, with five years fixed.
II.
The District Court Abused Its Discretion By Denying Mr. Hines’ Rule 35 Motion
The district court can lower a sentence under Rule 35(b) “if the sentence originally
imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994). Even if the
sentence was not excessive when pronounced, a defendant can prevail on a Rule 35 motion if the
sentence is excessive in view of new or additional information presented with the motion for
reduction. Id. “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Id. Given any
view of the facts, Mr. Hines’ sentence of fifteen years, with five years fixed, was excessive in
light of the new information he provided in his Rule 35 motion.
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First, the progress that Mr. Hines made since his original sentencing shows his sentence
is excessive. He came to a lot of realizations, including that his choices were unacceptable and
were completely his responsibility, and that he needed to make meaningful changes in his life.
(11/29/18 Tr., p.9, L.24–p.11, L.8.) As a result, Mr. Hines was taking initiative by getting
involved in the dog-training program in the prison, accepting God into his life, changing the way
he thinks, and choosing his friends wisely. (11/29/18 Tr., p.9, L.24–p.11, L.8.)
Second, the letters provided by Mr. Hines’ mother and family friend give a whole new
perspective on Mr. Hines and his life. Ms. DeLas Cuevas described how their happy family
turned into a broken one, and how Mr. Hines went from a well-adjusted child to a struggling
teenager as a result. In Mr. Hines’ early years, his parents, who are both Air Force veterans,
were still married. (Aug., p.8.) Ms. DeLas Cuevas stayed at home to take care of Mr. Hines and
his sister, and the family was active in their church. (Id.) She described young Mr. Hines as
hardworking, athletic, and musically-gifted. (Id.)
In 2010, when Mr. Hines was about thirteen, their family life went downhill. (Id.)
Mr. Hines’ father had struggled with depression and anxiety for a long time, and began selfmedicating with alcohol. (Id.) In leiu of his prescribed Xanax, he drank an 18-pack of beer a
day. (Id.) His drinking led to verbal and physical abuse. (Id.) He refused to let Mr. Hines
participate in the arts that he loved so much, and as Mr. Hines “got older the fights were bigger
more brutal that would leave holes in the walls at the house and bruises on Korey.” (Id.)
Ms. DeLas Cuevas recounted a time, in 2013, when her husband used a Sawzall to cut
Mr. Hines’ bike in half, threw his clothes in the garbage, and tried to fight Mr. Hines. (Id.)
After this, I saw the downfall of our family life as a whole. Korey trying to repair
a relationship with his father time and time again just would get worst and worst
[sic]. His dad obsessively would go out of his way to find fault in him and never
gave him chances he would trick Korey into any conversation just to try to
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physically hurt Korey or do prisoner of war tactics on him, like wanting to cut his
fingers off with wire cutters or water board him. Korey’s father would try to
shoot me with the nail gun and throw weed killer on me as well. Korey escaped
his dad in his socks out the garage driving away just to live in his car for a year.
This would occur over again. Koreys [sic] dad would scare us into thinking it was
our own fault and no one would ever believe us and that he would shoot and kill
us if we told anyone. And everyone in Spirit Lake believed he was so wonderful.
Anyone who saw the holes in the walls at our home and the bruises I wore to
work knew otherwise but then it was too late no one could help. Korey’s dad was
at the point of 30 – 40 beers on a bad day when he felt everyone was out to get
him and he Patrolled [sic] the property with his guns in hand. A good day was 24
beers starting at 10 am.
(Aug., pp.8–9.) She described leaving Idaho afraid for her own life, with the plan that she and
Mr. Hines would reunite soon. (Aug., p.9.) A week later, his father kicked Mr. Hines out of the
house. (Id.)
I believe in my heart it all really was a factor in Korey’s actions with the crimes
he committed. Korey expressed how much his dad hurt him and how angry he
was. He told me a lot of this was done because of all the pain and humiliation
inside him. Korey did not want to feel this way but his dad and his Dads
[sic]family would create this in him. When I found out the crimes Korey
committed my heart completely sunk. I know that he truly isn’t this way as a
person and it’s not what he wants to be like.
(Id.) Finally, Ms. DeLas Cuevas reiterated her desire to help Mr. Hines get back on his feet, and
explained that he would have many more opportunities to do so in New York. (Id.)
A friend of Mr. Hines’ mother, Mr. DeMita, corroborated much of this history of
violence, as he took Ms. DeLas Cuevas in when she fled Idaho. (Aug., p.7) He also described a
side of Mr. Hines the court had yet to see:
Korey is a talented Young Man…He is brilliant. Business wise he is a genius.
He is a designer. He makes fantastic T-Shirts that he designs but every time he
wanted to take off with his idea something happens at home where he either is
getting beaten by his father . . . or trying to save his mother and sister. Korey is
known to help people in need, he is not known as a big guy, tough guy person.
Korey is the guy who will remove Snow from the neighbor’s property or mow the
neighbor’s Lawn and never ask for money ever.
(Id.)
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Considering this new information on Mr. Hines’ upbringing and outlook, his sentence of
fifteen years, with five years fixed, was excessive. The district court abused its discretion by
denying his Rule 35 motion.

CONCLUSION
Mr. Hines respectfully requests that this Court retain jurisdiction or reduce his sentence
as it deems appropriate.
DATED this 16th day of May, 2019.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of May, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
MPW/eas

9

